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DETAILED ACTION 

Claim Rejections - 35 USC §102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the basis for 
the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on sale in 
this country, more than one year prior to the date of application for patent in the United States. 

2. Claims 1-8 are rejected under 35 U.S.C. 102(b) as being anticipated by Hadley US 3,910,443. 
Examiner notes the claim is drawn to a capping system for a container with a mouth . In other 

words, the claim is only positively drawn to the closure. Therefore, the closure must only be capable of 
being used in the intended manner. In the instant case, because the closure of Hadley '443 meets all 
claimed structural features of the cap, it is inherently capable of being used in the intended manner. It 
has been held that a recitation with respect to the manner in which a claimed apparatus is intended to be 
employed does not differentiate the claimed apparatus from a prior art apparatus satisfying the claimed 
structural limitations. Ex parte Masham, 2 USPQ2d 1647 (1987). 

Hadley '443 teaches an aluminum cap comprising a bottom for covering the mouth, a jacket, a 
guarantee ring defined by a horizontal score (5), and a vertical score (4), and which is taught in column 3, 
line 10 to be formed of aluminum. Because the cap meets all claimed structural features, it will inherently 
perform as claimed, if applied onto a container neck such as that of the instant claims. 

Furthermore regarding claim 8, Examiner contends the claim limits that a stopper " can be 
inserted into the mouth of the container." This is not held to be a positive recitation of such structure 
(which would comprise more definite language, such as "js insterted..."). Thus, Examiner asserts the 
prior art need not require a stopper in order to properly anticipate the claim. 

3. Claims 1-8 are rejected under 35 U.S.C. 102(b) as being anticipated by Kutcher US 3,601 ,273. 
Examiner notes the claim is drawn to a capping system for a container with a mouth . In other 

words, the claim is only positively drawn to the closure. Therefore, the closure must only be capable of 
being used in the intended manner. In the instant case, because the closure of Hadley '443 meets all 
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claimed structural features of the cap, it is inherently capable of being used in the intended manner. It 
has been held that a recitation with respect to the manner in which a claimed apparatus is intended to be 
employed does not differentiate the claimed apparatus from a prior art apparatus satisfying the claimed 
structural limitations. Ex parte Masham, 2 USPQ2d 1647 (1987). 

Kutcher '273 teaches an aluminum cap comprising a bottom (10) for covering the mouth, a jacket 
(11), a guarantee ring defined by a horizontal score (14), and a vertical score (18), and which is taught in 
column 1 , lines 50-57 to be the same type of closure as that of US patent 3,303,955, which is taught in 
column 1, line 16 of the same document to be formed of aluminum. Because the cap meets all claimed 
structural features, it will inherently perform as claimed, if applied onto a container neck such as that of 
the instant claims. 

Furthermore regarding claim 8, Examiner contends the claim limits that a stopper " can be 
inserted into the mouth of the container." This is not held to be a positive recitation of such structure 
(which would comprise more definite language, such as "js insterted..."). Thus, Examiner asserts the 
prior art need not require a stopper in order to properly anticipate the claim. 

4. Claim 1-9 are rejected under 35 U.S.C. 102(b) as being anticipated by Fabrice US 2,1 13,176. 

Examiner notes the claim is drawn to a capping system for a container with a mouth . In other 
words, the claim is only positively drawn to the closure. Therefore, the closure must only be capable of 
being used in the intended manner. In the instant case, because the closure of Hadley '443 meets all 
claimed structural features of the cap, it is inherently capable of being used in the intended manner. It 
has been held that a recitation with respect to the manner in which a claimed apparatus is intended to be 
employed does not differentiate the claimed apparatus from a prior art apparatus satisfying the claimed 
structural limitations. Ex parte Masham, 2 USPQ2d 1647 (1987). Thus, the limitations of claim 5, 7, and 
8 may not necessarily be found in Fabrice; however, the closure must only be capable of being used in 
the intended manner, i.e. with a container neck having such structures. 

Fabrice '176 teaches a closure having an end cap (unlabeled), a jacket (5) extending from the 
end cap, a guarantee ring (6), a predetermined rupture line (along 7, 8), at least one cam (4), and at least 
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one vertical cut (9). Regarding claim 9, the reference teaches the cap is first placed on the neck, and 
then pressed around the threads, and the guarantee ring is flanged such that it laterally overlaps the 
cams. 

Furthermore regarding claim 8, Examiner contends the claim limits that a stopper " can be 
inserted into the mouth of the container." This is not held to be a positive recitation of such structure 
(which would comprise more definite language, such as "js insterted..."). Thus, Examiner asserts the 
prior art need not require a stopper in order to properly anticipate the claim. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S. C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 
of this title, if the differences between the subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art 
to which said subject matter pertains. Patentability shall not be negatived by the manner in which the invention was 
made. 

6. Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Fabrice US 2,113,176, 
as applied above to claim 9, and further in view of Schumacher US 2003/0127420. 

Fabrice '176, as applied above, teaches all limitations substantially as claimed, but fails to teach a 
stopper inserted in the container neck before applying the closure. 

Schumacher '420, in the embodiment of figure 6, teaches applying a stopper (124) before 
applying a threaded closure. The stopper seals the container, and the threaded closure allows for 
continued opening and closing once the stopper has been removed. 

It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to modify the method of applying the closure of Fabrice '176, providing a stopper in the container 
neck, before applying the closure, as taught by Schumacher '420, motivated by the benefit of applying an 
inner seal which is to be removed before a first use, allowing the closure to reapplied after repeated uses. 



Application/Control Number: 10/560,948 Page 5 

Art Unit: 3781 

7. Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Fabrice US 2,1 13,176, 
as applied above to claim 9, and further in view of Hicks US 807,381 . 

Fabrice '176, as applied above, teaches all limitations substantially as claimed, but fails to teach a 
stopper inserted in the container neck before applying the closure. 

Hicks '381 teaches applying a cork stopper to a bottle neck, and then applying a closure, bonding 
the two elements together in order to allow for resealing of the container. 

It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to modify the method of applying the closure of Fabrice '176, providing a cork stopper first into the 
container, and then applying the closure, as taught by Hicks '381, motivated by the benefit of fusing the 
two elements together and allowing for a resealing of the container with the cork. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to JAMES N. SMALLEY whose telephone number is (571)272-4547. The examiner can 
normally be reached on Monday - Friday 10 am - 7 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Anthony Stashick can be reached on (571 ) 272-4561 . The fax phone number for the organization where 
this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 

/James N Smalley/ 
Examiner, Art Unit 3781 

/Anthony D Stashick/ 
Anthony D Stashick 

Supervisory Patent Examiner, Art Unit 3781 



